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UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS 

 

 

No. 19-8714 

 

TOMMY R. MATHIS, APPELLANT, 

 

V. 

 

DENIS MCDONOUGH, 

SECRETARY OF VETERANS AFFAIRS, APPELLEE. 

 

 

Before MEREDITH, Judge. 

 

MEMORANDUM DECISION 

 

Note: Pursuant to U.S. Vet. App. R. 30(a), 

this action may not be cited as precedent. 

 

MEREDITH, Judge: The appellant, Tommy R. Mathis, through counsel appeals a July 25, 

2019, Board of Veterans' Appeals (Board) decision that found that new and material evidence had 

not been submitted and therefore declined to reopen a previously denied claim for benefits for 

ischemic heart disease (IHD), including as the result of exposure to herbicides.  Record (R.) at 

5-11.  This appeal is timely, and the Court has jurisdiction to review the Board's decision pursuant 

to 38 U.S.C. §§ 7252(a) and 7266(a).  Single-judge disposition is appropriate.  See Frankel 

v.  Derwinski, 1 Vet.App. 23, 25-26 (1990).  For the following reasons, the Court will vacate the 

Board's decision and remand the matter for further proceedings consistent with this decision. 

 

I. BACKGROUND 

The appellant served on active duty in the U.S. Army from March 1980 to March 1983, 

including service in Korea.  R. at 504, 513.  In January 2007, a VA regional office (RO) denied 

entitlement to benefits for a "[h]eart attack," finding that there was "no evidence of heart disease 

. . . in[ ]service" and that "submitted evidence d[id] not link [his] current disability [(coronary 

artery disease)] to active duty."  R. at 562.  The RO noted that multiple attempts to obtain the 
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appellant's service medical records "resulted in negative responses."  Id.  The appellant did not 

appeal that decision, and it became final. 

Ten years later, in June 2017, the appellant filed a claim for benefits for IHD.  R. at 449-52.  

Several months later, the Joint Services Records Research Center (JSRRC) coordinator 

(coordinator) made a formal finding that "VA lacks the information the JSRRC requires to verify 

herbicide exposure in Korea."  R. at 75.  The coordinator noted the appellant's statement that he 

was exposed to herbicides while serving in the Demilitarized Zone (DMZ) in Korea from 1982 to 

1983, but noted that the appellant's service dates did not fall within the presumptive period of 

herbicide use in that area.  Id.  Accordingly, the coordinator determined that the appellant's 

"claimed exposure to Agent Orange is NOT verified."  Id.   

In August 2017, the RO denied the appellant's claim for benefits for IHD on the basis that 

he was not presumptively exposed to herbicides and had not demonstrated actual exposure.  R. at 

70-74.  The appellant filed a Notice of Disagreement with that decision, R. at 55-56, and the RO 

issued a Statement of the Case in which it characterized the issue as whether new and material 

evidence had been submitted "to reopen the issue of service connection for ischemic heart disease, 

to include as a result of exposure to herbicides."  R. at 19.  The RO determined that the appellant's 

service medical records were new and material evidence and reopened the claim but denied it on 

the merits, finding that IHD "neither occurred in nor was caused by service."  R. at 37.  The RO 

noted that the appellant did not serve in Korea during the period in which Department of Defense 

(DoD) records reflect that herbicides were used there and that he was therefore not entitled to the 

presumption of exposure to herbicides, nor to the presumption of service connection for IHD based 

on exposure to herbicides.  R. at 38.   

In his Substantive Appeal to the Board, the appellant stated: "[N]ot only was there spraying 

going around the camps but [also] on the DMZ while I was there."  R. at 16.  He contended that 

"[m]ultiple cases reviewed in [this Court] have proved that there was spraying after the Mar[ch] 

1971 date [given by the DoD]."  Id.  He further added: "As far as my heart condition not 

manifesting until 15 years later[,] I can only attribute my problems to outside influences[,] since I 

have no family history of heart issues and no industrial exposure after my military service."  Id. 

In the July 2019 decision on appeal, the Board determined that, although the appellant's 

military personnel records, service medical records, treatment records, and lay statements were 

new evidence, they were not material because they did not "tend to show that the [appellant] has a 
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heart disability that either had its onset in service or is otherwise related to [an] in-service injury 

or disease."  R. at 8.  The Board therefore declined to reopen the appellant's claim, and this appeal 

followed. 

 

II. ANALYSIS 

The appellant contends that the Board provided inadequate reasons or bases for its 

determination that new and material evidence had not been submitted.  Appellant's Brief (Br.) at 

2-11.  In that regard, he argues that the Board "did not analyze" his personnel records or service 

medical records before finding that they were not sufficient to reopen his claim.  Id. at 4.  He avers 

that the Board improperly focused on whether those records contained evidence of a heart 

disability, rather than considering whether the records contain evidence of herbicide exposure.  Id. 

at 4-5.  The appellant also asserts that the Board's reasons for rejecting his lay statements regarding 

the spraying of herbicides are ambiguous and therefore inadequate to permit him to understand the 

bases for that finding.  Id. at 8-9.  More specifically, he argues that the Board "did not clarify 

whether it judged the credibility of his statement, or otherwise found it legally insufficient," noting 

that the Board is required to presume the credibility of evidence for the purposes of reopening a 

claim.  Id. at 9 (citing Justus v. Principi, 3 Vet.App. 510, 513 (1992)).  Finally, the appellant asserts 

that the Board failed to ensure that VA satisfied its duty to assist him because "VA should have 

worked to assist [him] [in] develop[ing] his evidence of actual herbicide exposure at the DMZ 

outside the presumed periods."  Id. at 13.  The Secretary disputes these arguments and urges the 

Court to affirm the Board decision.  Secretary's Br. at 6-10. 

A VA regulation provides: 

A veteran who, during active military, naval, or air service, served between April 1, 

1968, and August 31, 1971, in a unit that, as determined by the [DoD], operated in 

or near the Korean DMZ in an area in which herbicides were known to have been 

applied during that period, shall be presumed to have been exposed during such 

service to an herbicide agent, unless there is affirmative evidence to establish that 

the veteran was not exposed to any such agent during that service. 

 

38 C.F.R. § 3.307(a)(6)(iv) (2020).  In addition, a veteran who "served 90 days or more during a 

war period or after December 31, 1946," and satisfies the burden of proving actual exposure to 

herbicides is entitled to presumptive service connection for the conditions specified in 38 C.F.R. 

§ 3.309(e).  38 C.F.R. § 3.307(a)(1). 
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For claims to reopen for which VA provided notice of a decision prior to February 19, 

2019, see 38 C.F.R. §§ 3.2400(b), 19.2(a), "[i]f new and material evidence is presented or secured 

with respect to a claim which has been disallowed, the Secretary shall reopen the claim and review 

the former disposition of the claim," 38 U.S.C. § 5108 (2018); see 38 C.F.R. § 3.156(a) (2020).  

The evidence "must be both new and material."  Smith v. West, 12 Vet.App. 312, 314 (1999).  

"New evidence is evidence not previously part of the actual record before agency adjudicators," 

and material evidence is "existing evidence that, by itself or when considered with previous 

evidence of record, relates to an unestablished fact necessary to substantiate the claim."  38 C.F.R. 

§ 3.156(a).  New and material evidence "can be neither cumulative nor redundant of the evidence 

of record at the time of the last prior final denial of the claim sought to be reopened, and must raise 

a reasonable possibility of substantiating the claim."  Id.; see Shade v. Shinseki, 24 Vet.App. 110, 

121 (2010). 

The Board's determination of whether new and material evidence has been submitted is a 

finding of fact, which the Court reviews for clear error.  See Prillman v. Principi, 346 F.3d 1362, 

1366-67 (Fed. Cir. 2003).  A finding of fact is clearly erroneous when the Court, after reviewing 

the entire evidence, "is left with the definite and firm conviction that a mistake has been 

committed."  United States v. U.S. Gypsum Co., 333 U.S. 364, 395 (1948); see Gilbert 

v. Derwinski, 1 Vet.App. 49, 52 (1990).  As with any material issue of fact or law, the Board must 

provide a statement of the reasons or bases for its determination "adequate to enable a claimant to 

understand the precise basis for the Board's decision, as well as to facilitate review in this Court."  

Allday v. Brown, 7 Vet.App. 517, 527 (1995); see 38 U.S.C. § 7104(d)(1); Gilbert, 1 Vet.App. at 

56-57. 

Here, the Board noted that the RO denied the appellant's claim for benefits for a heart 

disability in January 2007 "because the evidence did not show a disability incurred in or related to 

[his] active service."  R. at 7.  As noted above, the Board determined that the newly submitted 

evidence—personnel records, service medical records, treatment records, and lay statements—was 

not material because it did not "tend to show" that the appellant's heart condition began in or is 

related to service.  R. at 8.  The Board then stated:  

[W]hile the [appellant] has more recently asserted that his heart disability is due to 

exposure to herbicide agents in service, to include Agent Orange, he has not 

presented any new and material evidence to support that theory of entitlement. . . . 

[A] new theory of entitlement cannot be the basis to reopen a claim under 38 U.S.C. 
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§ 7104(b) unless the evidence supporting a new theory of entitlement constitutes 

new and material evidence.  In this case, no such evidence has been presented. 

 

Id. (citations omitted). 

As the appellant argues, the Board did not address his lay statements that, while he was 

stationed along the DMZ, he saw a substance sprayed on vegetation.  Appellant's Br. at 8.  That 

evidence must be accepted as credible for the purposes of considering whether to reopen a claim, 

see Justus, 3 Vet.App. at 513, and the Board must assess the competence of that evidence in the 

first instance, see Buchanan v. Nicholson, 451 F.3d 1331, 1337 (Fed. Cir. 2006) (holding that the 

Board, as factfinder, is responsible for assessing the credibility, competence, and probative value 

of evidence).  Because the Board failed to account for potentially favorable evidence, remand is 

warranted.  See 38 U.S.C. § 7104(d)(1); Caluza v. Brown, 7 Vet.App. 498, 506 (1995) (holding 

that the Board must analyze the credibility and probative value of the material evidence, account 

for the evidence that it finds to be persuasive or unpersuasive, and provide the reasons for its 

rejection of any material evidence favorable to the claimant), aff'd per curiam, 78 F.3d 604 (Fed. 

Cir. 1996) (table); see also Tucker v. West, 11 Vet.App. 369, 374 (1998) ("[W]here the Board . . . 

failed to provide an adequate statement of reasons or bases for its determinations, . . . a remand is 

the appropriate remedy."). 

Given this disposition, the Court will not now address the remaining arguments and issues 

raised by the appellant.  See Quirin v. Shinseki, 22 Vet.App. 390, 395 (2009) (noting that "the 

Court will not ordinarily consider additional allegations of error that have been rendered moot by 

the Court's opinion or that would require the Court to issue an advisory opinion"); Best v. Principi, 

15 Vet.App. 18, 20 (2001) (per curiam order).  On remand, the appellant is free to submit additional 

evidence and argument on the remanded matter, including the specific arguments raised here on 

appeal, and the Board is required to consider any such relevant evidence and argument.  See Kay 

v. Principi, 16 Vet.App. 529, 534 (2002) (stating that, on remand, the Board must consider 

additional evidence and argument in assessing entitlement to the benefit sought); Kutscherousky 

v. West, 12 Vet.App. 369, 372-73 (1999) (per curiam order).  The Court reminds the Board that 

"[a] remand is meant to entail a critical examination of the justification for the decision," Fletcher 

v. Derwinski, 1 Vet.App. 394, 397 (1991), and the Board must proceed expeditiously, in 

accordance with 38 U.S.C. § 7112. 
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III. CONCLUSION 

After consideration of the parties' pleadings and a review of the record, the Board's July 25, 

2019, decision is VACATED and the matter is REMANDED for further proceedings consistent 

with this decision. 

 

DATED: February 25, 2021 

 

Copies to:  

 

Joshua Grubaugh, Esq. 

 

VA General Counsel (027) 

 


