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UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS 

 

 

No. 19-0893 

 

  APPELLANT, 

 

V. 

 

ROBERT L. WILKIE, 

SECRETARY OF VETERANS AFFAIRS, APPELLEE. 

 

 

Before BARTLEY, Chief Judge. 

 

MEMORANDUM DECISION 

 

Note: Pursuant to U.S. Vet. App. R. 30(a), 

this action may not be cited as precedent. 

 

BARTLEY, Chief Judge: Veteran Bernard E.  appeals through counsel a November 

6, 2018, Board of Veterans’ Appeals (Board) decision denying a compensable evaluation for 

service-connected bilateral hearing loss prior to March 9, 2016.  R. at 4-18.1  For the reasons that 

follow, the Court will set aside that portion of the November 2018 Board decision denying an 

increased evaluation for bilateral hearing loss before March 9, 2016, and remand that matter for 

further development, if necessary, and readjudication consistent with this decision.   

 

I. FACTS 

Mr.  served on active duty in the U.S. Air Force from April 1961 to April 1965.  R. 

at 1256.  Following service, he filed a March 2004 claim for service connection for bilateral 

hearing loss.  R. at 1207.  At an August 2004 VA examination, an audiogram revealed 5 decibels 

                                                 
1 In the same decision, the Board denied service connection for post-traumatic stress disorder, found no new 

and material evidence received to reopen a claim for service connection for an epileptic seizure disorder, and denied 

an evaluation in excess of 10% for service-connected bilateral hearing loss following March 9, 2016.  R. at 6-11, 15-

16.  Because Mr.  has not challenged these portions of the Board decision, the appeal as to those matters will be 

dismissed.  See Pederson v. McDonald, 27 Vet.App. 276, 281-85 (2015) (en banc) (declining to review the merits of 

an issue not argued on appeal and dismissing that portion of the appeal); Cacciola v. Gibson, 27 Vet.App. 45, 48 

(2014) (same).   
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of hearing loss at 500 Hz, 5 decibels at 1000 Hz, 60 at decibels 2000 Hz, 65 decibels at 3000 Hz, 

and 70 decibels at 4000 Hz, with an 88% speech recognition score in the right ear; and 5 decibels 

of hearing loss at 500 Hz, 10 decibels at 1000 Hz, 60 decibels at 2000 Hz, 65 decibels at 3000 Hz, 

and 55 decibels at 4000 Hz, with an 86% speech recognition score in the left ear.  R. at.  1116.  In 

November 2004, the RO denied service connection for bilateral hearing loss.  R. at 967-70.  Mr. 

 appealed, and the Board granted service connection in May 2008.  R. at 890-93.  The RO 

implemented the Board's award of service connection in June 2008, assessing a noncompensable 

initial evaluation effective March 17, 2004.  R. at 881-93.   

Mr.  filed a claim for increased evaluation in July 2009, R. at 868, and subsequently 

described the effect of hearing loss on his work, R. at 844.  At an August 2009 VA examination, 

an audiogram showed 10 decibels of hearing loss at 500 Hz, 10 decibels at 1000 Hz, 60 at decibels 

2000 Hz, 65 decibels at 3000 Hz, and 65 decibels at 4000 Hz, with a 94% speech recognition score 

in the right ear; and 10 decibels of hearing loss at 500 Hz, 15 decibels at 1000 Hz, 60 decibels at 

2000 Hz, 65 decibels at 3000 Hz, and 65 decibels at 4000 Hz, with a 94% speech recognition score 

in the left ear.  R. at 841.   

The RO continued the existing noncompensable evaluation in August 2009.  R. at 828-29.  

Mr.  appealed, reporting that his hearing had increased since his last evaluation, but the 

audiologist found no significant effect on Mr.  occupation or daily activities.  R. at 804, 

820.  At an August 2010 examination, an audiogram showed 10 decibels of hearing loss at 500 

Hz, 10 decibels at 1000 Hz, 65 decibels at 2000 Hz, 70 decibels at 3000 Hz, and 60 decibels at 

4000 Hz, with an 80% speech recognition score in the right ear; and 10 decibels of hearing loss at 

500 Hz, 15 decibels at 1000 Hz, 60 decibels at 2000 Hz, 65 decibels at 3000 Hz, and 60 decibels 

at 4000 Hz, with an 80% speech recognition score in the left ear.  R. at 802.  The RO continued 

the existing noncompensable evaluation in October 2010, R. at 788-89, and Mr.  continued 

his appeal, R. at 773, 784.   

The RO issued a May 2014 Statement of the Case, R. at 719-36, and the Board remanded 

in January 2016 for a more current examination, R. at 559-63.  Meanwhile, at a routine VA 

healthcare visit in January 2015, the veteran reported that his hearing aids no longer helped.  R. at 

173.  In August 2015, Mr.  repeated that his hearing aids no longer helped him understand 

words.  R. at 164.   
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At a March 2016 VA examination, an audiogram showed 25 decibels of hearing loss at 500 

Hz, 15 decibels at 1000 Hz, 65 decibels at 2000 Hz, 75 decibels at 3000 Hz, and 70 decibels at 

4000 Hz, with a 80% speech recognition score in the right ear; and 15 decibels of hearing loss at 

500 Hz, 20 decibels at 1000 Hz, 50 decibels at 2000 Hz, 70 decibels at 3000 Hz, and 70 decibels 

at 4000 Hz, with a 68% speech recognition score in the left ear.  R. at 145-46.  The RO 

subsequently increased Mr.  hearing loss evaluation to 10% effective the date of the March 

2016 VA examination.  R. at 129-30.   

In the November 2018 decision on appeal, the Board noted that Mr.  hearing loss is 

evaluated under 38 C.F.R. § 4.85, Diagnostic Code (DC) 6100; acknowledged his hearing 

complaints; and reviewed the April 2010 and March 2016 audiograms.  R. at 13-15.  For the period 

prior to March 2016, the Board found no audiologic examination results demonstrating a 

compensable level of hearing loss and denied a compensable evaluation.  R. at 15.  For the period 

following March 2016, the Board reviewed the March 2016 audiological examination results and 

found that a 10% evaluation for that period was appropriate.  R. at 15-16.  This appeal followed.   

 

II.  JURISDICTION AND STANDARD OF REVIEW 

Mr.  appeal is timely and the Court has jurisdiction to review the November 2018 

Board decision pursuant to 38 U.S.C. §§ 7252(a) and 7266(a).  Single-judge disposition is 

appropriate in this case.  See Frankel v. Derwinski, 1 Vet.App. 23, 25-26 (1990).   

The duty to assist includes providing a medical examination or obtaining a medical opinion 

based upon a review of the evidence of record if VA determines it is necessary to decide the claim.  

38 C.F.R. § 3.159(c)(4) (2020); see 38 U.S.C. § 5103A(d).  When the Secretary undertakes to 

provide a veteran with a VA medical examination or opinion, he must ensure that the examination 

or opinion is adequate.  Barr v. Nicholson, 21 Vet.App. 303, 311 (2007).  A VA medical 

examination or opinion is adequate "where it is based upon consideration of the veteran's prior 

medical history and examinations," Stefl v. Nicholson, 21 Vet.App. 120, 123 (2007), "describes 

the disability . . . in sufficient detail so that the Board's 'evaluation of the claimed disability will be 

a fully informed one,'" id. (quoting Ardison v. Brown, 6 Vet.App. 405, 407 (1994)), and 

"sufficiently inform[s] the Board of a medical expert's judgment on a medical question and the 

essential rationale for that opinion," Monzingo v. Shinseki, 26 Vet.App. 97, 105 (2012).  See also 

Acevedo v. Shinseki, 25 Vet.App. 286, 293 (2012) ("[A]n adequate medical report must rest on 
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correct facts and reasoned medical judgment so as [to] inform the Board on a medical question 

and facilitate the Board's consideration and weighing of the report against any contrary reports."); 

Nieves-Rodriguez v. Peake, 22 Vet.App. 295, 301 (2008) ("[A] medical examination report must 

contain not only clear conclusions with supporting data, but also a reasoned medical explanation 

connecting the two.").   

The Board's determinations regarding the adequacy of a medical examination or opinion 

and the appropriate degree of disability are findings of fact subject to the "clearly erroneous" 

standard of review.  38 U.S.C. § 7261(a)(4); see D'Aries v. Peake, 22 Vet.App. 97, 104 (2008); 

Smallwood v. Brown, 10 Vet.App. 93, 97 (1997); see also Ardison, 6 Vet.App. at 407(holding that 

the Board errs when it relies on an inadequate medical examination).  "A factual finding 'is "clearly 

erroneous" when although there is evidence to support it, the reviewing court on the entire evidence 

is left with the definite and firm conviction that a mistake has been committed.'"  Hersey v. 

Derwinski, 2 Vet.App. 91, 94 (1992) (quoting United States v. U.S. Gypsum Co., 333 U.S. 364, 

395 (1948)); see Gilbert v. Derwinski, 1 Vet.App. 49, 52 (1990) (explaining that the Court "is not 

permitted to substitute its judgment for that of the [Board] on issues of material fact" and therefore 

may not overturn the Board's factual determinations "if there is a 'plausible' basis in the record for 

[those] determinations"). 

As with any finding on a material issue of fact and law presented on the record, the Board 

must support its determinations with an adequate statement of reasons or bases that enables the 

claimant to understand the precise basis for that determination and facilitates review in this Court.  

See 38 U.S.C. § 7104(d)(1); Gilbert, 1 Vet.App. at57.  To comply with this requirement, the Board 

must analyze the credibility and probative value of evidence, account for evidence it finds 

persuasive or unpersuasive, and provide reasons for rejecting material evidence favorable to the 

claimant.  Caluza v. Brown, 7 Vet.App. 498, 506 (1995), aff'd per curiam, 78 F.3d 604 (Fed. Cir. 

1996) (table).  The Board must also address all potentially favorable evidence.  See Thompson v. 

Gober, 14 Vet.App. 187, 188 (2000) (per curiam order).  

 

III. ANALYSIS 

Mr.  argues, inter alia, that the Board provided inadequate reasons or bases for 

assigning March 9, 2016, as the date of increase based on the date of a VA audiologic examination 

and for failing to address whether a retrospective medical opinion was necessary.  Appellant's Br. 
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at 5-9.  He asserts that the Board failed to consider all the evidence of record, including lay 

statements and medical evidence other than the Maryland CNC and pure tone audiometry test 

results, in assigning the effective date of the compensable evaluation.  Id. at 8.  The Secretary 

responds that the Board considered Mr.  lay statements regarding the impact of service-

connected hearing loss on work and social situations, and argues that the Board correctly found no 

clinical evidence supporting a compensable level of hearing loss.  Secretary's Br. at 7.  The Court 

agrees with the veteran that the Board provided inadequate reasons or bases for its decision.   

Although the Board noted Mr.  lay statements regarding worsening hearing loss, R. 

at 15-17, neither the Board nor the March 2016 examiner considered any of his VA treatment 

records, which potentially reflect increased hearing loss prior to March 2016, R. at 13-18.  January 

2015 and August 2015 VA treatment records document his complaints of potentially increased 

hearing loss such that his hearing aids were no longer helpful.  R. at 164, 173.  Those records may 

reflect that the compensable hearing loss observed at theMarch 2016 examination began before 

the date of that examination.  The Board's reasons or bases for denying a compensable evaluation 

prior to the date of the March 2016 VA examination are therefore inadequate because the Board 

failed to address this potentially favorable evidence of an increase in severity in hearing loss prior 

to that examination.  See Gabrielson v. Brown, 7 Vet.App. 36, 40 (1994) (holding that the Board 

cannot evade its statutory duty to discuss all relevant, favorable evidence).   

The Secretary acknowledges that the Board did not discuss the foregoing VA treatment 

records, but argues that the Board was not required to address them because they do not contradict 

the Board's description of his symptoms and merely indicate the diagnosis of hearing loss, which 

could not support an increased evaluation prior to the March 2016 examination.  Secretary's Br. at 

8, 10.  However, the Secretary does not argue that the Board ever considered these records and the 

Secretary cannot provide a post-hoc assessment of that potentially favorable evidence to make up 

for the Board's shortcoming in that regard.  See In re Lee, 277 F.3d 1338, 1345-46 (Fed. Cir. 2002) 

("'[C]ourts may not accept appellate counsel's post-hoc rationalizations for agency action.'") 

(quoting Burlington Truck Lines, Inc. v. United States, 371 U.S. 156, 168 (1962)); Evans v. 

Shinseki, 25 Vet.App. 7, 16 (2011) ("[I]t is the Board that is required to provide a complete 

statement of reasons or bases, and the Secretary cannot make up for its failure to do so.").  

Moreover, given the veteran's January 2015 and August 2015 reports that his hearing loss had 
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worsened and his hearing aids had grown increasingly ineffective, the Secretary's argument that 

these treatment records merely record the diagnosis of hearing loss is inaccurate.  R. at 163, 174.   

The Board is required to support its determinations with reasons or bases that are 

understandable to the claimant and facilitate review by this Court.  38 U.S.C. § 7104(d)(1); Allday 

v. Brown, 7 Vet.App. 517, 527 (1995).  The statement must explain the Board's reasons for 

discounting favorable evidence, discuss all issues raised by the claimant or evidence of record, and 

discuss all provisions of law and regulation where they are made "potentially applicable through 

the assertions and issues raised in the record."  Thompson, 14 Vet.App. at 188; see Robinson v. 

Peake, 21 Vet.App. 545, 552 (2008), aff'd sub nom. Robinson v. Shinseki, 557 F.3d 1335 (Fed. 

Cir. 2009); Schafrath v. Derwinski, 1 Vet.App. 589, 592 (1991).  As Mr.  argues, Appellant's 

Br. at 9, his hearing difficulties, when considered in conjunction with the March 2016 audiologic 

testing results, could support compensable levels of hearing loss prior to the March 2016 VA 

examination.   Where, as here, the Board fails to address potentially favorable material evidence 

of record, the Court cannot conclude that the Board provided adequate reasons or bases for its 

decision.  See Thompson, 14 Vet.App. at 188; Caluza, 7 Vet.App. at 506.  Remand is therefore 

warranted for the Board to evaluate that evidence in the first instance.  See Tucker v. West, 11 

Vet.App. 369, 374 (1998) (holding that remand is the appropriate remedy "where the Board has 

incorrectly applied the law, failed to provide an adequate statement of reasons or bases for its 

determinations, or where the record is otherwise inadequate").    

Given this disposition, the Court need not address Mr.  retrospective medical 

opinion argument, because the Board has not discussed the aforementioned VA treatment records 

and has not made the factual determination of whether those records, in conjunction with his other 

lay statements, met the minimal threshold of indicating the existence of a medical question 

requiring a retrospective opinion. See Chotta v. Peake, 22 Vet.App. 80, 85 (2008).  Remand will 

provide the Board the opportunity to address this argument.   

On remand, Mr.  is free to present, and the Board must address, additional argument 

and evidence as to that issue, as well as any additional arguments and evidence, in accordance with 

Kutscherousky v. West, 12 Vet.App. 369, 372-73 (1999) (per curiam order).  See Kay v. Principi, 

16 Vet.App. 529, 534 (2002).  The Court reminds the Board that "[a] remand is meant to entail a 

critical examination of the justification for [the Board's] decision," Fletcher v. Derwinski, 1 
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Vet.App. 394, 397 (1991), and must be performed in an expeditious manner in accordance with 

38 U.S.C. § 7112.   

 

IV. CONCLUSION 

Upon consideration of the foregoing, the portion of the November 6, 2018, Board decision 

denying entitlement to a compensable evaluation for bilateral hearing loss prior to March 9, 2016, 

is SET ASIDE and that matter is REMANDED for further development, if necessary, and 

readjudication consistent with this decision.  The balance of the appeal is DISMISSED. 

 

 

DATED: July 31, 2020 

 

Copies to:  

 

Joshua Grubaugh, Esq. 

 

VA General Counsel (027) 

 




