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Appellant’s case is before this court for review under Article 66, UCMJ.  
Appellant counsel raises six errors, one of which merits discussion and relief.2 After 
review of the entire record, we are not convinced beyond a reasonable doubt as to 
the factual sufficiency of the evidence for the adultery charge.  We are not 
convinced beyond a reasonable doubt that appellant was married on or about 14 
December 2013. 

 
LAW AND ANALYSIS 

 
In accordance with Article 66(c), UCMJ, we review issues of legal and factual 

sufficiency de novo.  United States v. Washington, 57 M.J. 394, 399 (C.A.A.F. 
2002).  The test for legal sufficiency is “whether, considering the evidence in the 
light most favorable to the prosecution, a reasonable factfinder could have found all 
the essential elements beyond a reasonable doubt.”  United States v. Turner, 25 M.J. 
324 (C.M.A. 1987); see also Jackson v. Virginia, 443 U.S. 307, 319 (1979); United 
States v. Humphreys, 57 M.J. 83, 94 (C.A.A.F. 2002).  In resolving questions of 
legal sufficiency, we are “bound to draw every reasonable inference from the 
evidence of record in favor of the prosecution.”  United States v. Barner, 56 M.J. 
131, 134 (C.A.A.F. 2001).  The test for factual sufficiency is “whether, after 
weighing the evidence in the record of trial and making allowances for not having 
personally observed the witnesses, [we] are [ourselves] convinced of the accused’s 
guilt beyond a reasonable doubt.”  Turner, 25 M.J. at 325. 

 
The Specification of Charge II alleged that on or about 14 December 2013, 

appellant, a married man, wrongfully had sexual intercourse with Specialist (SPC) 
JM, a woman not his wife, and that said conduct was to the prejudice of good order 
and discipline in the armed forces.  Specialist JM testified that she and appellant had 
sexual intercourse on several occasions to include 14 December 2013.  Appellant is 
only charged with the sexual intercourse on or about 14 December 2013. The only 
evidence elicited on findings in reference to appellant’s marital status is the 
following: 
 

TC: Were you aware or did you know that the accused was married? 
 
SPC JM: No, sir. 
 
TC: Did you ever find out he was? 
 

                                                 
2 By addressing this issue, the remaining issues are moot.  We have also reviewed 
those matters personally raised by appellant pursuant to United States v. Grostefon, 
12 M.J. 431 (C.M.A. 1982), and they are moot as a result of the relief granted. 
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SPC JM: I did when I was at the Urgent Care Clinic.3 
 
No further information is provided as to when the appellant was married or whether 
or not appellant was married on 14 December 2013.  Sentencing evidence reflected 
that appellant was married in August 2011.  Though evidence presented during 
findings may be considered for sentencing, the reverse does not apply.  See 
generally United States v. Frey, 73 M.J. 245 (C.A.A.F. 2013) and United States v. 
Beatty, 64 M.J. 456 (C.A.A.F. 2007).   
 

CONCLUSION 
 

Having completed our review and in consideration of the entire record, the 
findings of guilty and the sentence are set aside.  All rights, privileges, and property, 
of which appellant has been deprived by virtue of that portion of the findings and 
sentence set aside by this decision are ordered restored.  See UCMJ arts. 58a(b) 
58b(c), and 75(a). 
 
 
         
 
 
 
 

    
         

                                                 
3 The evidence shows that SPC JDM went to the Urgent Care Clinic on 15 December 
2013. 
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